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Islamic Republic of Pakistan

. 3L NEPRA Office Building, G-5/1, Attaturk Avenue {East), Islamabad
Lo o, Phone: 051-9206500, Fax: 051-2600026

OFFICE OF THE Website: www.nepra.orq.pk, Emall: registrar@nepra.org.pk
REGISTRAR

No. NEPRA/CAD/TCD-09/ 866 §-67 June 09, 2016

Chief Executive Officer
Shifa International Hospital Limited
Sector H-8/4, Islamabad

Subject:- DECISION OF THE AUTHORITY REGARDING MOTION FOR LEAVE
FOR REVIEW FILED BY SHIFA INTERNATIONAL HOSPITALS LIMITED
AGAINST THE DECISION OF NEPRA DATED JULY 03, 2015 IN THE
MATTER OF WRIT PETITION NO. 2204/2008: TITLED “SHIFA

INTERNATIONAL HOSPITAL VS IESCO”

Reference is made to Motion for Leave for Review filed by Shifa International Hospitals
Limited (STHL) against the decision of NEPRA dated July 03, 2015 in the matter of Writ
Petition No. 2204/2008: Title “Shifa International Hospital Vs IESCO”.

2. Please find enclosed the decision of the Authority in the subject matter for information.

Encl: As above
E;h__n__q

-
. AG,{L)

(Syed Safeer Hitssain)

Copy to:

1. Chief Executive Officer
Islamabad Electric Supply Company Limited (IESCO)
Head Office, IESCO, Street No. 40
Sector G-7/4, Islamabad.

2. C.E/Customer Services Director
[slamabad Electric Supply Company (1IESCO)
Street No 40, G-7/4, Islamabad.
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BEFORE THE
NATIONAL ELECIRIC POWER REGULATORY AUTITORITY
(NEPRA)

Shifa Intermational Hospitals Limited Petitioner
Scctor 11-8/4, Islamabad.
Versus
Islamabad Electric Supply Company (IESCO) e Respondent
[ead Office IESCQO, Strect No. 40,
Sector G-7/4, Islamabad.
Date of Heuring: February 09, 2016
Date of Decision: Fiebruary (09, 2016
Present:
1) Brig. (R) Tariq Saddoza Chainman
2) Maj. (R) Haroon Rashid Member (Consumer Affairs)
3) Khawaja Muhamimad Nacem Member (Tanff)
h Mr. Hunayat Ullah Khan Member (M&I5)
5) Sved Masood-ul-Flassan Nagvi Member (Licensing)
On behalfof:
Pceditioner: l) Me. Mubanunad Nacem, Company Seeretary
2 My, Zahever Ansar, Advocate
3 Ar. Al Zam B Noor
Respondent: 1) Syed Mohsin Raza Gitlant, XEN (Diviston-2)
2 Mr. Khalid Zaman, Advocare
Subject: DECISION OF ‘THE AUTIIORITY REGARDING MOTION FQR LEAVE FFOR

REVIEW FILED BY SIHFA INTERNATIONAL HHOSPITALS LIMITED AGAINST
TILE DECISION OF NEPRA DATED JULY 03, 2015 IN THIZ MAT'TER OF WRIT
PETITION NO. 2204/2008: TTT1LED 'SIHFA T1OSPITAL VS IESCO!

YECISION

This erder shall dispose of the Review Motion {received on 10 Qctober 2015) Hled by Shifa International
FHlospitals Limited (hereinatter seferred 1o as the "Petitioner”) aganst the dectsion of NEPRA duted July 03, 2015 i the
mntu ol complant of the Petitioner against Islamabad Electiie Supply Company (hereinafter referred to as the

"Respondent’” or "1ESCO") in pursuance to the Order of the Honor: able Tshunabad l[mh Court, Ishoabad m the matter
of Writ Petidon No. 2200 /72008 Shif Intermationad Hospital v/s TESCO

o Briel facts of the case are that the Pednoner Giled o complunt before NEPRA on June 05,2005 against [ESCO
reparching debit of Rs. 37 mudlion on account of difference of wrff withow any prior notice. Despite the complaint betny
fodged with NEPRA, the Pentioner approached THonomble Bslamabad High Court va June 18, 2008 and filed 2 Wit
Petiion No 220:40/2008: Shifa Fuernanonal Tlospital v/s TESCO. Since the matter was subpdice hefore the TTonorable
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[Migh Court, further proceedings in the matter were wre die adjouracd by NEPRA. The Honorable Tshimabad [igh Court
disposed of the aforesaid Wit Petition vide Order dated March 23, 2015, wherein the Tonorable [igh Court directed
NEPRA 10 afford an opportunity of hearing to the Pentioner and thereafter pass a speaking order within o period of
ninety (91) days.

A The aforesaid Order of the Honocable Islamabad Tigh Court was received an April 10, 2015, In order to
procued furthee, a hearing, was scheduled on April 29, 2015 which was adjourned on the request of the Petinoner and was
re-scheduled for May 13, 2015 which was attended by the representatives of both the parties who advanced their
argunients and submitted their written argumcnts/commcms.

{. The ense was exanined i detail in light of written/verbal arguments of the Petitioner & 1ESCO and applicable
documents/aw, The case was decided by NEPRA vide Order/decision dated July 03, 2015 and the sine was conveyved
to botl the parties vide NEPRA's letter dated July 06, 2015 for compliance withmn thiety (30} days. The operative part of

the decision is as undes:

“Ihe il applicable to Shifa Tlospial was A-2, thecefose, the arrears raised by [ESCO, on account of

difference of tariff, are jusiified and payable by Shifa lutemational Hospital subject to its reconciliation

by hoth the parties. [1ESCO may initiale procecdings agunst the otficials wvolved  illegal change of

tartft from -2 10 C-2"
A Bemyg agpricved with the decision, the Pennoner vide its letrer dared Augost 03, 2015 filed an Appeal against the
deaston. I wesponse, NEPRA vide lerter dated August 26, 2015 retarned the Appeal (i origumaly o the Petittoner and
advised 1o Qe o Review Moron ander NEPRA (Review Procedure} Reguluions, 2009 wumnst the dectsion (@ so destred),
Aecordigly, the Petitivner filed the instane Review Motion agamst the deciston. The mam contents of the Review Moton

are s under:

L The matter wis whether the demand raised by TESCO i the vear 999 and thereafier passing ol an order
by its Chuirman were legal, as by then the powers (if wny) were not available to them by virtue of NEPRA
Act, and it wis exclusive jurisdicton of NEPRA 1o detenuine, revise or fix tardfl ete. The acr of 1ESCO
was illegal per se and the impugrted ordee is sitent o thus effect.

i Whether uder the NEPRA Act, detinition of bulk consamer required it to lave its own distrhution
systemn o hecome entided for conveaion under the said head oras t the amoun of clectricine purclused
or recerved at one preatses. Bver this power to detennme vested with NEPRA and 1RSCO lud no
jarisdicion 1o either determine or retuse stus of butk consumer vr otherwise. The nupugned osder 13

stlent to this effect also.

i One of the issucs was that MD Consumer Service WAPDA exerarsed his authority illegally. [125C0
chimed that MDD Conswner Service WAPIDLA exereised his authority withowt any authority and was
procecded against departmentadly. The Peunoner moved an application for praduction of complete recoad
of the said procecdings wlach rematn un-atended. Tlis has caused prejudice 1o the case of Shita Taosprol,

. NEPRA while dislodging enttlement of Shifa Tospital of hulk consumer discussed the status ol SInfa
Hosprtal to b a prvate hospal and conunerend organzanon. Fact of the marter 1s tha chferent nariffs
are not defined on the basis of weavity bat ure in parure of cther domesuc, conunerel, mdustrad wnd bulk
power conswnter. The clectenty purchised by Shitu [ospitab at one pont 1s suthcent to defute 1t the
category of a hulk consumer i the e frame when Shufu Tlospitad was given bulk consamer tantt The

turding of NEPRA 15 against Law.

vooFhe impugned order s also aganst Section 31 of the NEPRA Act, 1997 as wlhen ESCO deaded wonuse
dentnd, the power 10 detennine, modidy oc revise rate charges or terms and cowdiions of tarill vested
with the Aatioruy, and any such order pussed by any other endity was without jurisdiction. The finding w

the inpugned order, making demand by HESCO valid, is sgainst the law.

viieThe impugned order is abso stlent o the effeet af Section 43 of the NEBRRA Act, 1997, as per which ol
other Laws, rules, regubitons o the extent of meoustsiency would cease w have etfect from the date ot
NEPRA Aet comning nto force, The date when TESCO mised the densand, they did nat fuve any authorniy

for the same. Looking i the napugned order from this angle also makes the sanwe legal prorae

vii. e dase TESCO was cogrizant of the alleged wrong aliocation of antf, the ouly option avadable to i was
o refer the dispute o the Moty under the NEPRA Act and should not had ventueed on to tike
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cognizance of the 1ssue itself, making the whole exercise of authority by it illegal and therefore, the claim
(fany) is barred by Law. The umpugned order 1s silent to this effect, hence without legal justehication.

vl The impupned order is also silent 1o the fact that in absence of any cluim put forward by TESCO before
the Authory, could NEPRA, after 20 years, hold the demand raised by IESCO to be valid when a right
hus accruad in Lwvor of Shifa Hospital on the ground of in-action on its purt? The denand, by all uent
and purpose, would be illegal and also in violation of nght acerued.

. Through the mmpupgned order, NEPRA has termed an order and demand raised by IESCO as fegal wluch
wits passed without any lawful authonty, The mnpegued order, on this score, is also agamnst the Taw.
Therefore, it s requested that NEPRA's order dated July 03, 2015 be set-aside betng against the law, along
witly Dill dared July 1999 and IESCO's order dated May 25, 2003, heing aised and passed without any legal
authority, with « direction to refund the amount of Rs. 37.5 Million paid by Shifa Flaspital.

6. The review moton filed by the Petiioner was admitted by the Muthority far hearing. Accordingly, hearing was
scheduled {or fanuary 07, 2016, however, upon request by the Paeitioner, the swne was adjourned and re-scheduled for
February 09, 2016 at NEPRA HHead Office, Ishumabuad wherein representatives of both the purties purticipated. During
the hearng, the Aathorny dirceted both the parties 10 submit addinonal documents / information in support ol tharr
cuse/arpuments within ten (10) days. However, no infoanation/documentts were reeeived from any of the partics.

v ‘The Nuthority has considered the review wmotion filed by the Pentioner. In terms of Regulavon 3(2) of NEPRA
(Review Procedure) Regulations, 2009, a motion seeking review of any order of the Authority is campetent only upon
discovery of new and wnportut matter of cvidence or on account of some mistake or error apparent on the face of
record. The perusal of the decision sought to be reviewed clearly indicutes that all matenal facts and representations made
were examined iy detul and there is neither any occasion to amend the impugned decision nor any ervor inviting
mdulgence as admissible i law lias heen pleaded out. Further the legal grounds sured in the review pettion are hased on

nusunderstanding of the i and the tanfl determmnaton procedures. The determination of anff, rate ot clectnany,

dererminanion of consumee cateyories cie 1s exclusive junsdicnon of NEPRA, howevee, nuplementuion ol the sanwe 1
cesponsibiliny ol concerned distabution company. Furthier, the appheable i o the Petdoner s 42 ws per nonfied
vt vopue. Therefore, the Authony 15 convineed that review would not result o withdrawal or modification of the

mnpupnad deasion. Hence, the motion for review is dismissed.
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