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Before Appellate Board,

In the matter of

Al>peRl No. 019£PO1-2023,

Faisalabad Electric Supply Compmly Limited

Versus

Mis. Nishat Textile Mills No. 1, thIrough i.ts.Representative
Muhammad Azam Sheikhupura-Roadj-Fai'g4labad - ', ' ' .: . ;. ' : : - I . : }: . it . . '.Respondent

APPEAL UNDER SECTION 38(3) OF W REGIJLA’tION OF GENERATION,
TRANShaSSiON, AND DBTREBUTION OF ELECTRIC POWER ACT, 1997

For the Appellant:
iVfr. Saeed Ahmed Bhatti Advocate

. . . . . ..... .. . Appellant

For the Respondent:
Mr. Arsalan Riaz Advocate
Mr. M. Burtian AM (Accounts)

DECISION

1. Through this decision, an appeal filed by Faisalabad Electric Supply Company

Liruited (hereinafter referred to as “Appellant”) against the decision dated 20. 12.2022

of the Provincial Office of Inspection, Faisalabad Region, Faisalabad (hereinaRer

referred to as “POl”) is being disposed of.

2. Briefly speaking, M/s. Nistrat Textile Mills (hereinafter referred to as the

*Respondent”) is an industrial consumer of the Appellant bearing :Ref No.28-13 126-

5609200 with sanctioned load of 4,950 kW under the B-3 tariff category. As per the

GIS mapping software of the Appellant, 3.1% of line losses occurred during the period

fr'onI July 2021 to June 2022 at the dedicated feeder ofthe Respondent, which resulted

in the loss of 560,740 units for the period from July 2021 to June 2022 out of which
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200,000 units were debited to the Respondent in April 2022. Resultantly1 the

Appellant debited a difference bill of Rs.5,356,272/- for the remaining 360,740 units

to the Respondent due to the difference of readings between the billing meter installed

at the site and the meter installed at the grid station.

3 . Being aggrieved, the Respondent filed an application dat£d 16.05.2022 belle the POI

and challenged the aforementioned difference bill. During joint checking of POI, the

grid station meter was found 0.147% slow, whereas the billing meter of the

Respondent was found 0.95% slow. POI disposed ofthe matter wide its decision dated

20.12.2022, wherein the difference bill of Rs.5,356,272/- debited in April 2022 was

declared null and void.

4. Being dissatisfied, the Appellant has filed the instant appeal before NEPRA and

assailed the afore-referred decision of the POI (hereinafter referred to as the

“impugned decision”). In its Appeal, the Appellant contended that the industrial load

of the Respondent is being supplied through a dedicated feeder having a length of

4.85 kM. The Appellant further contended that the percentage of line losses increased

to the tune of 3.1% as cornpued to the GIS mapping, which resulted in the loss of

560,740 units for the period :ftom July 2021 to June 2022 out of which 200,000 units

were debited to the Respondent in April 2022 and remaining 360,740 units were

debited in terms of difference bill of Rs.5,356,272/-. As per Appellant, the above

difference bill was fully proved through authentic documents/consumption data but

the POI misconceived andInisconstrued the real facts oft:he case and erred in declaring
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the above difference bin as null and void. According to the Appellant, the impugned

decision is ex-facie, corum non-judice, and the POI has no jurisdiction to carry out the

proceedings aBer the expiry of the mandatory period of 90 days as envisaged in

Section 26(6) of the Electricity Act 1910. The Appellant finally prayed to set aside the

impughed decision.I

i

5. Notice dated 17.02.2023 of the appeal was issued to the Respondent for filing

reply/para-wise canment£; which were filed on 03.04.2023. In the reply, the

Respondent opposed the maintainability of the appeal inter alia, on the following

grounds that the appeal has not been filed by an authorized representative for the

Appellant, as such BoD resolution is not Mixed with the appeal; that the appeal filed

before the NEP:RA is barred by the time being filed after a lapse of seven (07) days;

that the findings of the POI are based QU cogent evidence and reliable materIal and

there are no line losses occurred; that the impugned decision is based on binding

principles as envisaged in NEPRA Consumer Service Manual 2021 (the “CSM-

2021”); that (if any) line loss occurred in the independent feeder may be claimed by

the Appellant in the tariadetennination and that the appeal is liable to be dismissed.

6. Notices dated 30.08.2023 were issued to parties and the appeal was heard at NEPIkA

Regional Office Faisalabad on 09.09.2023. Learned counsel for the Respondent raised

the preliminary objection feguding limitation and prayed for dismissal of the appeal

being barred by time. He raised another objection that the instant appeal was filed by

an unauthorized person as no BoD Resolution was attached to the appeal. On merits,

learned counsel for the Respondent, the Appellants are not entitled to recover any bill
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on account of line losses as the same were dready allowed by NEPRA in the taNg

determination. :Learned counsel for the Respondent prayed for dismissal of the appeal

being devoid of merits. On the cbntrary, learned counsel for the Appellant rebutted the

version of the Respondent and averted that a copy of dre impugned decision was

obtained on 06.01.2023 and the- appeal filed before the NEPRA is within 30.days &om

the date of receipt of the knpugned decision. Learned counsel for the Appen©rt suted

that thQ Director (Legal & Labor) is duly authorized for filing/defendhg suits, other

proceedings, signing verifying plaints, and issuance of Power of Attorney in favor of

counsel on behalf of the Appellant. He assured to submit a copy of the BoD Resolution

to NEPRA. On merits, learned counsel for the Appellant contended that 3.1% line

losses were report:ed during the period from July 2021 .to June 2022 as compared to

the GIS mapping, hence the difference bill of Rs.5,356,272/- for the dost of 360,740

units charged due to the difference of readings between the billing meter iilstaned at

the site and the meter installed at grid station is juBtiaed and payable by the

Respondent.

I

I

7. Arguments were heard, and the record was examined. Following are our observations;

7.1 While considering the preliminary objection of limitation raised by the Respondent, it

is noted that the Appellant applied for the copy of the impugned decision (dated

20.12.2022) on 06.01.2023, which was delivered by the POI on the same day i.e.

M.01.2023. Subsequent@–thr-AppellanFItIed–tK appeal tmrasHA on

06.02.2023. In this regard, we shall exatnine relevant laws dealing with the issue of

limitation. Section 38(3) of the NEPRA Act states that “ Any person aggrieved by the
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decision or order of the Pfovindia! Ofice of Inspection May wRldn thirty (30} days of

the receipt of the order, prefer an appeal to the Authority in the prescribedmamer ...."

The legislature has defined the word “specIfied’ under Section 2(w%) which “means

specifIed by regulations made ttttder the Act;” in order to give effect the intent of the

!egislat;ure, the Authority under Section 47 of the -NEPRA Act notified the NEPRA

(Procedure for61ing appealsyRegulations, 2012 (the “Appeal Regulations”); whereby

in terms of regulation 4, the limitation for fijing of an appeal under Section 38(3) of

the NEPRA Act commences &om the date of receipt of copy of the order Rom the

Provincial Office of Inspection; regulation 4 is reproduced hereunder for readY

National Electric Power RegUlatory Authority

reference:

“4. Lintaatior! for jUng appeal-. (1) Ever? appeal shall be filed wbtau a per.iod oif
thirty days fom tie date on which a copy of ale order against which the appeal is
preferred is received by the appellant:

Provided that the Authority may, upon an application fled in this behal:£

enterla{u an appeal aPer tha expilII of the said pdlod of thirtY daYS ifit is saRsFed
that there was sugicient cause for not $hug b within the petiod.

„I,id :?,s;gj:ft:;£y!::rbc,o; itITil:StPhTv'eo{STi;oeTefl;;hTa;;#;IT;
(a) sent by courier. three daysfoUowingthe day it iq dispatched bY the Receipt

and Issue department of the Authority;

(b) sent by registered past1 seven days following the date it is mailed by the
Receipt and jsgrld deparQneN of Me AuthonQ; and

(c) sent by hand delivery; on the prodIIOBan of the receipt g/?owing the date
it is served on the appeltaut.*'

7.2 Ful.her, reliance is also placed on the jqdgnrent of the honourable Lakota High

Court Lahore in the case titled “LESCO & others Vs. Malik Muhammad Mun#’

cited as 2016 YLR 1916, whereby it was held as under:

“The above discussion leads me to irresistible conclusion that the Provincial CWce

Appeal No.019/POt-2023
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of Inspections/Electric inspector is botInd to transnltt the copy of the order to the

aggiwed person throagh' the modes provided under Regulation 4 of the Reg;Ration

2012 and in this x'ay, the period of nmitation for Bang an appeal in terms of
subsection 38(3) of section 38 will be calculated from Me date of receipt of order:

ARe£ ekanlining the related facts, laws, and Judgment of the honourable Lahore High

CouN Lahore, we conclude that the Provincial Office of Inspection shall be bound to

deliver coPY of the order andtheamitation starts in terms of regulation 4 of the Appeal

Regulations. In view of the above discussion, we are inclined that there is no force in

the arguments of the Respondent on the issue oflirnitation and hence rejected.

7.3 As far as another objection raised by the Respondent regarding authorization, it is

observed that the Appellant- did not attach any copy of the. BoD :Resolution at the time

of filing of the appeal before the NEPRA. Subsequently, learned counsel for the

Appellant submitted a copy of BoD Resolution No.04 dated 27.12.1999 before the

NEPRA, which shows that the Director W&A) is authorized for filing/defending

suits, other proceedings, signing, verifying plaints, written statements and other

pleadings, applications, appeals, revisions and issuance of Power of AttOrney in favor

of counsel on behalf ofthe Appellant FESCO. Whereas inthe instant case, the Dhecto!

(Legal & Labor) has issued the power of attorney to the counsel without any

authorization by the Board. In this regard, regulation 8(2) of the Appeal Regulations

clearly states that the Appellant or the Respondent is to be represented by an

authorized representative thrdugh a written authorization in his favor signed bY the

Appellant or the Respondent as the case may be. Furthermore, “authorized

representative” is defined under regulation 2(C) of the Appeal ReWlations9 which

means a person who is authorized to appear, plead, and act on behalf of the Appellant
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before .the Authority. The above facts reveaIQd that “Director (Legal& Labo}) is not

National Electric Power Regulatory Authority

an authorized person to issue power of attorney to the authorized representative,

therefore, the representative on behalf of FESCO is not duly authorized to file, plead!

or arWe this appeal. The Respondent further supplemented his arguments by relying

on the various judgments of superior courts of Pakistan. In this regard, learned counsel

for the Respondent cited the judgment of the Supreme Court of Pakistan reported as

2022 SCMR 1501, wherein it was held that;

" il. In any case, the rig07s of Order XXiX, RIde 1, C.P.C as reurtt of non-
compliance \via obviously come into the play which is not simply a procedural
re®£remay& but in essence a matter of dominant implicationfor justice persons

to set the law into motion including the reqtarewtent of appointing or engaging
a recognized agent and pleader through a written document signed by such
person or by his recognized agent or by some other person duty authorized
therennder or Imam a power of attorney to make such appointment Which cannot
be ignored lightly and due to this negligence and non.conformity to the express
provision, the pe6aorter was rightly non-suited."

7.41n another judgment, it was held by the Suprerhe Court of Pakistan in the case

titled “Telecard Limited Vs. Pakistan Telecommuracation Authority” reported as 2014

C:LD 415;

"The appeal Ned by the appellant under the provisions of tIle Pakistan
Telecorlunuylicaaon (Re-Organization) Act, 1996 has been dismissed by the
learned High Court on the ground that the saltIe has not been jrled by an
authorized person aciwiHtedly the appellant is a timited company and the appeal
has not been $ jqd by someone having due authorBy under the aNkles of
association of the company mahorizaaon by the board resolution it is settled
law that a Us cannot be initiated on behalf of the company which is juristic
person, wittlow having due authority either in terms ofthe articles of association
or by the board resolution. This is conspicuously missing in the present case.
The appellant has not even appended her'ewhh any document to e£tabBsh that
the CEO of the company, Gho allegedly signed the memo of the appeal, had the
authority.

I

APPELLA TE
BOARD
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In another judWent passed by the honorable Ldlore High Court as 2016 CL E) 20663

whereby it was held that;

"Upon perusal of the appliGa6ay! for !eave to defend, it can be seen that the
application has purpoNedb? been bled on behalf of the defe71dayItS Nos. 1, 2, and
3. #ou'ever, the Board resolution on behalf of deferldarK No. i. Courpan}> has
not been Inted nor it has been arlyiexed with the app6caaon. It is an established
pHmc We vouched by respectable authority that a company i: a jvristic person
and acts through its Board of Directors which atEhorkes its o#rcers or any of
them to act on its behalf by an authority conferred in that yesohtaoy! of the Board
o/Direc£ors. The learned counselfor the defendants does not deny &tat a Board
resort tHou has not been with the applicadon for -leave to defend. However, he
submits that itIe de/endaylis Nos. 2 and 3 hcne-signed the application for leave
to defend and it should be taken to have been signed on behalf of the defendant
No.1 Company as well. This submission of the learned cotmselfor' the defendants
is o# the mark and does not take into const(ieraHon the legal proposition that a
company is a separate legal entity and must be represented by a duty mahorbed
ogreer to do aa the acts ’on its behalf. The signatures which have been a$aed on
the application for leave to defend do not bring forth any evidence that !}ie
application has been filed on behalf of defendant No. i Company 'as wea if the
prop08ition put forth by the iearned cowlsetfor the defendants is accepted. Then
any ogreer or director of the Company could bind the- Company of its act and
which could cause irreparable daluage to the Company in various ways.
Obvious ty, this cannot be co%ntenanced and this will raise serious complications
with regard to the a#airs of a company.”

7.5 From the above discussion, we are convinced that this appeal is not maintainable,

however, since a substantial amount is involved- and if not considered, it will be

detrimental to the FESCO, a public sector entity. On merits, the Appellant debited a

difference bill of Rs.5,356,272/- for the cost of 360,740 units to the Respondent due

to the difference of readings between the billing meter installed at the site and the

meter installed at the grid station, which was challenged before the POI.

7.6 During joint checking of POI, the grid station meter was found 0.147% slow, whereas

the billing meter of the Respondent was found 0.95% slow, which is within
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permissible limits of accuracy as laid, down in Rule 32 of the Electricity Rules) 1937.

As per Chapter 4 ofCSM-'202 1, an energy meter is to be installed at the premises of

the consumer and there is no provision for charging the electricity bills other than the

units recorded by the meter at the site. According to NEPRA (TwH Standards and

Procedure) Rules, 1998, the consumer is liable to be charged as per units recorded by

the meter at its premises. For line losses beyond permissible limit, no recovery could

be made from the Respondent as mainteaance of the system and its improvement is

the responsibility of the Appellant Moreover, no notice was served to the Respondent

regarding the higher line losses and there is no understanding by the Respondent to

the effeQt thus he would make payment for the same. Even otherwise, NEPRA in its

tariff determination allowed the Appellant 9.34% T&D losses for the fiscal year

2021„2022, which is higher than the alleged loss of 3.1% of the dedicated 11 kV

Feeder. Therefore, there is no justification to further burden the Respondent by

charging the difference bill of Rs.5,356,272/- for the cost of 360,740 units on account

of the increase in line losses and the same was rightly cancelled by the POI.

I

8. The upshot of the above discussion is that the appeal is hereby dismissed being filed

without valid authorization as well as devoid of merits.

/7/--'/#V
Abid Hussafri

Member
I Muhammad IrfaIl-ul-Haq

Member
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Convener
Dated: 2340-20}?
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