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he Registrar

National Electric Power and Regulatory Authority
NEPRA Tower, Atta Turk Avenue (East)
G-5/1, Islamabad

SUBJECT: MOTION FOR LEAVE TO REVIEW AGAINST THE GRANT OF

GENERATION LICENSE, WITH SECOND TIER

AUTHORIZATION TO GRID EDGE (PRIVATE) LIMITED

(GEPL)
«\[ Dear Sir,
N | |
}}E\ 1. We are submitting this Motion for Leave to Review in terms of Section
\\O 7(2)(g) of the Regulation of Generation, Transmission and Distribution of
“~ Electric Power Act 1997 (NEPRA Act) read with NEPRA (Review

Procedure) Regulations, 2009 as amended by SRO 1036 (1)/ 2014 dated

™
€ 19.11.2014 and otherwise, in the captioned matter for and on behalf of our
C—i Client, Faisalabad Electric Supply Company Limited. Faisalabad (the
¥ "FESCO").
\Y
\}j 2, The Motion is being filed by the Director (Legal & Labour) FESCO who is
3
i\\) duly authorized in this behalf by the board of directors through its
N resolution (Exhibit -A).
3. The officer authorized is the well versant with facts of the case and can
depose. His affidavit (Exhibit B) as to the correctness, authenticity and
PN accuracy of the motion for review, documents and information is submitted
[N
el O along with the Motion.
Sl
o L2 \/1":
% I r:l: 4. The prescribed fee for the motion had paid vide Cheque No. 1842023951
W (Exhibit - C)

A. \ \



1.

5. This Motion (Exhibit - D) is within the prescribed period of limitation of 30
days; therefore, neither any request for condonation nor additional fees is

required to be paid.

6. This motion for leave to review is being submitted on the facts and grounds
as set out in defail herein after and raises important points of law which has

not been discussed in the matter.

Regards,

Sheikh Muhammad Ali
Advocate Supreme Court

Rasikh Consilium
Advocates & Consultants
1-C, LDA Apartments,
Lawrence Road, Lahore
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Faisalabad Electric Supply Company Limited

. FESCO | |
PHONE # 041-9220478 orFICE OF THE e
i CHIEF EXECUTIVE ()l*f'n &

] FESCO FAISALAUAY
{\’ X «%’7/ 87 L H.egal Bated ﬂ?;;w Af_:wéj:;%‘w
Sh. Mubarimad Ali, Advocate Supreme Court

;;»C, LDA A parteients, $S-Lawrunce Road, Lahore, HE
Subject-  MOTION FOR LEAVE TO REVIEW IEFORE NpPRA AGASD r:fq OF

| DECISION _DATED_17043022 _IN_THE MATTER OF GRAN e
4 a s _Grip LDGS
oy dutly ﬂg“ﬂ‘;

(ENERATION LICENSE NO. SGC/6202022 TQ MY
! ‘ \
You are requested 1 defend FESCO in the above cited case, Power of AHOT
1o depute

PRIVATE LIMITED
g [{] plasithe

by ﬂ}f competent Authority Is enclosed herewith, The Departient coneened is bain -

».w officer wcﬂ conversait with the facts of the case to brief you and supply the relevaid recond. In s ”‘:"9‘ eI

cuse of Elecuicity dues, the court be requested by proper application to direct the consurter 10 mahe pasment

of the dispur=d amount in'the court i1 the final order in that case and also that the current bills should
continued 10 ¢ paid regularly for any difficulty that may arise in the conduct of the gase, this office may be

contacted imradiately. The depariment ofticer be allowed bijefi ng during the oflice hours. .

: . Miscellanzovr sxpensor upto 205 of the professionai fee sy pe incuried & full & alsunhd
e rendered lo this offlee for re-imbutsement, Cenifled copy of the Judg{rn::nl, Conupents sy also be
furnished to this office for examination, . : -

’ i The fee will be paid subject to the appoval of the C.EO / Director (HR&A) FESCO
Faisalobad. The prescribed Performa duly filled In alongwith its enclosures duly attested, be sent to this oflice
for determination and approval of vour fee, while submitting your fea bill, kindly intimate the name of the
o{?‘nce to which the case relases. e , o ;

! « Kiudly note that the fee bill' will not be entertained unless it Is nccompanicd by 2
copy of judzment of the Court attested by you. The copy of the judgment is to be supplicd in
every case b+ you whether the cuse is decided in favour or against the FESCO / Authority, il it is
decided aga’y st the FESCO / authority, a certified copy of judgment will have to be supplicd by you
well betore ¢ipiry of limitation period, ' e :

N s ¥ -

' " This case is being entrusted 1o you on behalf of FESCO kindly see that you do not sccepl any
case against FESCO. You will be paid in accordance with the schedule of fee approved by the Authority/
FESCO. | | E e

i : You will pursuc the case vigumuély'nm[ proceedings held I the court on each
date of hesting may be informed to this office in writing. : '

; i 4

TN

, - This power of Attomey is being issued undzr the power delegated by BOD FESCO
on behalf of all the defendants/Respondents, g
f : _' Farrdkh Aftab

: . Director (Legal & Labor)

cc. . ~
Lo GMLICS) FESCO Faisalabal/ DG (MIRAD) FESCO Faisalabad with referoage to 14 ) Noye dated 2R 042020
It is requetied 1o depute an officer well conversant with fucts of the case to boel the Advorate & ;G;,;; ).' 'f}’, e rc‘l::v*‘ ’
i secord befure the date of hearing it is alao requested 1o be present in the court O €ach date of heanng to gy i)m
. Advocste & watch the proceedings & intimate the same 1o Authority pompily. I case of advirye Jud, z\»“ e
* comments.whether an appea) should be filed o not, may also be seat witl e peciond of Yimiation tﬂwm e
centified wopy of the Judgment depicting the stamp of copying agency. engwith

H

S
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FESCO egtnq Supp
Tel # 051-9220478

Fax # 047.9220233

ly Company Limited

' LLGAL DIRECTORATY
It/ o o RECTORATY;

‘ ‘ n FESCO FAIS
};Muil:thr-ll@l’usco‘cum.pk O LAnD
w1365, } I
Dated; }2- 0\ 22
, OFFICE ORDIER

In swance  of ’ . '
pursuanee of Board of Dircctors Resolution No 04 dated 27.12.1999

‘) e N nil s Y .
fecommendations / Directions of 1IR Nomination & Legal Comminee BOD FESCO
eireulated

ey vide  No  75/CO-HR dlsed 23,11.2021, the  undessipned  anthorizes

Director (Legal & Labowr) for fling / defending suts, other proceedings, signing.
verifying pluints, written statements, other pleadings, applications, appeals. Revisons &
issunce of Power of Attorneys in favour of vounsel on Lehall of FESCO in Civil Courte,
POV Elcetric nspeetors, Consumer Courls, Labour Cousts, NEFRA, District & Sessions

Cowts / Appellate Courts, Tribunals, NIRC, High Courts & Supreme Count of Fakistan

CIUEF EXECUTIVE OFFICER
FESCO FAISALABAD

- ( N - \
e
SRR 31 1] DTS (D I

ce:
1. All Chicl Engincers under FESCO. !
2. Chiel Finuncinl Ofticer FESCO Faisalabud. ;
3. DG (HR&Admn) FESCO Fuisaluhad. E

e szed 0, AOIDGRY Adwin FESCO Frisalibid.

?l'n'-

t

5 Dircetor (CM) FESCO Faisalabud.
0. Project Director Construction /. GSC Faisalabad.

. AlLSEs under F'l'?S(‘("(l o oo
v Muster File. o .
1" A

S et wetn (v i v

Scanned with CamiScanner

-
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Noo-T5/CQ-I Convnittee

FAISALABAD 0 CTRIC SurrLY COMPANY

Wi

N

MINUTES Of 70U MEETING OF
HR, NOMINATION ¢ LEGAL COMMITTLE
. HIELD ON 18" IOV ENMBER, 2021

Dute: 23.11.2021

A
£

. meeting of TR, Nomination & Lc:t;,'ai Commitfee (the Coramittec) of the-Board of
Fais(alabad Electric Supply Coinpahy Lib ated (the Company/FESCO) was held on
Thursday, 18% November, 2021‘at.".llz()O’lx'.m...jat FESCO HQ Faisalabad. Following
Directors and Officers of the Company attewled the meciing.

: . (
Present;: L

1. Barrister Dr. Irfan Ahmad Chattha Convenor

2. Mr. Bashir Ahmad ' Member/ CEQ

3. Rana Atif Member f

4. Mr. Suleman Najib Khan Mertber 3 ) _

5. Mr. Muhammad Anwer Sheikh Member | (Fhrough video link)
6. Lt Col. (R) Syed Suleem Ahmad Member l,

On Special Invitation:

L Syec Hasrain Haider, Chairmar, 300D TESCO,
in adendanee,
2, Mr. Nasar Hayat Maken DO FIR&Admny FESTO
3. Mr. Ghularp Mujtaba Khan Coordinator / Secretavy
4. iy, Melinood Alunad Dy, Divector (HR & A) FESCO
Cuorum

The Comunittee was apprised that quorwe of the meeting was completed. 1t was also-

; o e O [N PRTIN Ve a1 Y Suedd Saleem Almacd Anc
apprised that Rana Atif, Me. Suleman Naji» Khan, Lt Col. {8) ayed baleem Aluad and
ir, Mulhmmad Anwer Sheikh  wouid  participale

: 1 trouph video  link.  The
Coardinator/Secretary of the Conuniltee welcomed the mwembers of the Conunittee and

proceedings of the meeting stacted with reclation of Holy Quras

Convenaor

Barrister Dy, Irfan Ahmad Chattha tool th chair o preside the meeting and Committee
teok up the agenda as follows:-

AT -,
- . L pE /
: ' - ’
Page Lol l4 : : . Coovdatedar
PEP T = e e e e o
Minutes of 70" meeting of R, Nomination o .ceal Conm e hold o {8-7120071
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FAISALADAD ELECTRIC SUPPLY COMPANY

i). Cages/ Review before the  Wafagi | Rs.8000/
Mohtasib

(ii). Representation before the President. Rs.?.0,000/-

Rs. 35,000/~ Professional fee + (Rs. 2500/~ wlise, & Rs, 2500/ clerkage)
Total Rs. 40,000/~ + A /DA as admissible to BPS-19 officer ‘
. . Rs. 40,000/ Professional’fec + (RRs. 2500/~ tlisc. & Rs. 2500/ - clerkage)

NEFRA Tribunal Total Rs.45,000/- + TA/DA as admissible (o BPS-19 officer

Fee / Speclal fee when claimed by a counsel is to be assessed /
recommend by Chief Law Officer / Direcior (Legal) keeping in view the
nature of the case, quantum of work involved.in the case for seeking
\ approval of CEO'FESCO.

NEPRA Appellate Board

Review before NEPRA

Drafting and vetting of Legal

i Rs. 20,000/~
Instruments ‘

I,
——T

Rs: 20,000/- in ordinary cases. - :

Fec / Special (ce when claimed by a counsel i Lo be assessed /
recomurend by Chief Law Officer / Director (Legal) keeping in view the
nature =f the case, quantum of work involved in the case for seeking
approval o CEQ FESCO,

Drafting & reply to Lega! Nolice ' \ Rs. 15 Oi‘U/- l

14 Legal Qp'mlox}

!

65,  DIRECTION: 70-HRC-D/02

" HR, Nowmination & Legal Committee of BOD FESCO directed the wisanagement that
following directions should be implencented for smooth running of affairs of Legal
Directorate FESCO;

a. Special fee bills of the Advocates will be processed by Law Dncuomtc through
Chief Law Officer / Director (Legal & Labour), who will assess the reasonability
of the fee claimed, justify & recommend special fee and jorwarded the sante to

CEQ FESCO for seeking approval,
'\ “pr ofessional fee bills of the Advocates p:asccutmg5 FESCO shall be processed and

payrent therzof shall be ensured within a period of one montl after subinission
by the counsel with all required r’-'»azm'cntq

e All Civil/ Criminal coses of the company should be dealt at Headgquarters level
ChzefI aw Officer & & Director (Legal & Labowr) will issue Power OJ f&ttor/zcjsfm
the engagement of conunsel, , :

d. -FIRs involving theft of cueray are nol pm’sucdvvigilm‘tl-‘/ and proactivelj by the
controlling officers. In future ! sucl .cases should Le pmsmd / contested
vigilantly and report thereof in *his zcg(ud will be forwarded to Law Directorate
FESCO on dcuU/:evulur basts,

e. Letters should be written to eacit counsel that all out Ljf())[b should be made to
get the long ouistanmng cases ex vedited,

[ Performance oj the Luwoiyers will be sonitored on mosnthly basis and cases should
be marked on rotation basis Keepiisy invicw the performance of the counsel,

(Responsibiiily to execute this decision - DG (IR & Admn)
FPage 12 of 14 Coordinator
Minwtes of 70" mecung of HR, Nom.'zt((,'\')?rL(‘)'u/ 1 foe

L nl, {de 11 fd it l'nf;-“—,;v‘(),?/’
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FAISALABAD ELECTRIC SUPPLY TOMPANY

‘Khan and Mr. Bashir Ahmad to chali-out program for the Letterment and re-
structuring of the Design and Procurement Departments of FESCO.

f i i i ittee passed the: i cconunendation;
10.2.  After brief discussion, the Committes passed the following reconunendation;

10.3. RECOMMENDATION: 70-ITRC-R/US,
HR, Nomination & Legal Conunitlee recommended that Mr. Suleman Najib
Khan and Mr. Bashir Alunad aye requested to chalk-out program for the
betterment / ve=structuring of the Procurement & Design Departients of FESCO.
FESCO Board may be intimated accordingly. A
HR, Nomination & Legal Committee noted that it was tnperative that FESCO
must increase ifs customer base ond in line with international hest practices,

recommended that BOD FESCO be requested to allow FESCO. to upproach( -

NEPRA for revision of policy and ullow approval of.comwctic}u on the basis of
Jorecast rather than sanctioned load for such cases as FIEDMIC.
{(IResponsibility to execute this decision - CEO FESCO)

- There being no other business, meeting ended with the vote of thanks.

Minutes jssued after the approval of Zonvenor, HR, Nomination & Legal Committee

of BGD FESCO.

— Ul o .
Ghulam fv?ujt’ab é{r)“n 23/
Director (CM) FESCO / /%”f ’
- ' Coordinator -
h ) : HR, Nomination & Legal Committee

Cie ' : |

Syed Hasnain Haider, Chairman, 50D FESCO

Mr. Bashir Ahmad, CEO /Member, HR, Nominaiion Legal Commiitiee of BOD FES CQ,
Campany Seeretary FESCO, Faisalabad. ' ' -

2. Barrister Dr, Irfan Ahmad Chattha, Convenor, IR Coinittee of BOD FESCO

3. Rana Atif, Member, HR Conunittee of 50D FESCO.

5. Lt Col. (R).Syed Saleem Ahmad, Member, IR Committee of BOD FESCO For

3. Mr. Suleman Najib Khan, Member, IIR Conunittee o BOD FESCO information
0. br. Muhammad Anwer Sheikh, Member, HR Commiiser of BOD FESCO please

s

.

$Q 1o CEO / Dy. Company Secretiry FESCO, Faislaiail.

o

19, Chief Financial Cfficer FESCO, Faisalubud

Lor necessury

11 DG (HR&Admn) FESCO, Faisalabad action
12, Pdaster Filn N
'P_a,'-{e 14 O/C_l_{ . \(:('I()I‘(l’[‘.’l(ll()f'

Ty s T . ;
Minutes oy 70" meeting of HR, Nemination. & Leged o itee neld on 7547720

-~
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- - L. 27-1C-19%7
RESOLUTICON No M DATED
/‘«UTI';.-QOREZAT{G.N TOINSTITUTE AND TO DEFEND CASES IN COURTS, ©TC
‘ : ! EH;\U op THE COMPANY,
i ’ . ‘.J“‘ 12400 g
solved [ lin continuation of this Board's Resolution 1o, - ditec 2 “{hat the Chief Executive be .
/rd is huebv ‘authorized, and shall be deemcd to have always been so authorized, to institute suits, :

_petitions, pxcn.r appeals, male app 1ca1101.~, submit written statements, and file any other
mbb for and on behalf of the Com"mn/, bctu arblirators (where there exists a duly approved
: ‘agreement), courts of law, fribur comm 5,in el matters and manners of

%

L i
trhitration and litigation; and, further, to 1d instruct counse!, and to give all
-ec<=ssmy powc'r of altorney to such ¢ “the Company 11 such arbitration”

nd litigation” .

esolved turlher that “the Clnc(~ Executive be and is hereby auvthorized to e <tend the abov “"“ld
uthority. or part thersof, to any other Qlficer of the Company. and further that the Chiel Executive
« and is hereby authorized to withdraw such authovity. whether in full or in part, from any such
MTicer, at his d'iacretion, by alt order in writing. ‘

Ve luadd
w..“.‘\-C'C;

v Com - T
e Co mpany Secretany: The

. . .
I NP e LN e is] >
N 2fafy Ine i 2 oraCa i o by e useg

2urlier by the Zoard of Director:.]

‘Dame & designation

Zulfigar Ali Khan, Chairman & Dirccior

, Chicf Executive & Director

. Director

, Director
B b Ty
QR R N T B V2 i Y Ve § .
. Diireciar
, Direcior

. Director N

. . w 0 "
; Director B !




Cheque No 1842023951

{ TN
bate 1‘ 42 :0?:2 y;
. _ov bearer - v
Rupe PKR
Hupees {ohty-Si 167186/- |
a **xxOpne Hundred Sixty=-Seven Thousand One I—lundredE1ghty—Snx ,
Onlyx** =~ e gisalabad Ele Clric v 000 Feisilabad
Png MUCB 0039 1010 1000 7932 ) o {) M ) )
DIRECTOR OF A/C AEB WAPDA e ) - 7
Please do not write below this line. Avsistint binage x.~".'i,‘»\J.’\:|f,'(;-.‘ gnatuyre e

"L 023950 0L 20371003310 L01000793 2000




~ E-STAMP

AR EEAR

E-Stamp ID : PB-FSD-1964A41710B409C3

Stamp Type : Low Denomination

Amount : Rs 100/-

Description : AFFIDAVIT - 4 .
Applicant : ' FARAKH AFTAAB[38401-3713946-7] _ R
S/0: AFTAAB AL : i\ L b
Address: - FSD \

Issue Date : 11-May-2022 2:03:37 PM L

Delisted On/Validity : 18-May-2022 1\7‘:,’

Amount in Words : One Hundred Rupees Only

Reason : FESCO

Vendor information : Abdul Kareem | PB-FSD-192 | District Court Faisalabad

S, DHL IS L R B JF CORPLIYC PRSI Y TR L F0 B Y

AFFIDAVIT

[, Farrukh Aftab, the Director (Legal & Labour) FESCO duly being the authorized officer by the Board
of Director FESCO to sign and submit the Motion for Leave to Review for and on behall of FESCO
deposes on oath that,

1. This affidavit is being submitted as the integral part of the Motion for Leave to Review
being filed by FESCO in the matter of the determination whereby the generation licence

along with second tier has been granted to the Grid Edge (Private) Limited.

2. The contents of the accompanying Motion for Leave to Review in terms of Section 7(2)(g)
of the Regulation of Generation, Transmission and Distribution of Electric Power Act
1997 (NEPRA Act), including all supporting documents are true and correct to the best
of my knowledge and belief, and nothing material or relevant thereto has been concealed

or withheld therefrom.

3. -~ All further documentation and information to be provided by the Company in
connection with the aforesaid Motion for Leave to Review shall be true and correct to the

best of my knowledge and belief.

I also verify that the contents of this Affidavit are true and correct to the best of knowledge and belief.

Deponent

e




FESCO's MOTION FOR LEAVE TO REVIEW
Against the Authority’s Orders dated 11.04.2022
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FESCO's MOTION FOR LEAVE TO REVIEW
Against the Authority's Orders dated 11.04.2022

REVIEW MOTION SUMMARY

The Petitioner seeks the review of,

) NEPRA'’s Determination and orders granting the Generation Licence
(bearing No. SGC/ 162/ 2022) to M/s Grid Edge (Private) Limited
(“GEPL"), and

(I the Second Tier Authorization under Section 22 of Regulation of
Generation, Transmission and Distribution of Electric Power Act
1997 (“NEPRA Act”) and Rule 7 of the NEPRA (Generation) Rules
2000 (“NEPRA Rules”) to the GEPL for sale of power to the
consumer namely Crescent Textile Mills Limited, Sargodha Road,

Noorpur, District, Faisalabad, Punjab (“CTML").

The Motion was filed, after due compliance of the requirements NEPRA
within the limitation by the Director (Legal & Labour) FESCO who is duly

authorized in this behalf by the board of directors through its resolution.

FACTUAL BACKGROUND

The DPetitioner/ Faisalabad Electric Power Company (“FESCO”) is a
distribution company that has been granted the ‘Distribution License’
(bearing No. 02/DL/2002) by the National Electric Power Regulatory
Authority (“NEPRA”) under the provisions of NEPRA Act and
whereunder FESCO has developed its network to supply the electricity to
its around 4.6 million consumers who are situated in the ‘Service Territory’
comprising of the geographical districts of Faisalabad, Sargodha, Mianwali,
Khushab, Jhang, Bhakkar, T.T Singh and Chiniot in the Province of the

Punjab.

GEPL is a company incorporated under the Companies Act 2017 and has
the registered office at Karachi, Pakistan. GEPL applied for the grant of
Generation License in respect of its 3.451 MWp PV based Generation
Facility to be located at the premises of CTML which is a textile mill that

has obtained two connections from the FESCO in category B-3,




FESCO’s MOTION FOR LEAVE TO REVIEW
Against the Authority’s Orders dated 11.04.2022

a. Consumer No. 28-13128-5313870 with 4.78 MW sanctioned load, and
b. Consumer No. 28-13128-5313880 with 4.90 MW sanctioned load.

The Authority invited FESCO and other stakeholders on the application for
grant of Generation Licence by GEPL. CPPA & FESCO filed their

comments. FESCO explicitly objected the application of GEPL..

On 13.04.2022 FESCO received the Letter NEPRA/R/DL/LAG 503/4935-40
dated 11.04.2022 which was issued by the learned Registrar NEPRA and
conveyed the Determination of the Authority in the subject matter along
with the Generation Licence No. SGC/ 162/ 2022 granted in terms of Section
14-B of NEPRA Act as well as the Second Tier Authorization granted under

Section 22 NEPRA Act read with Rule 7 of the NEPRA Rules.

FESCO is since aggrieved of this Determination and consequential grant of
the Generation License as well as the Second Tier Authorization for reasons
as shall be stated hereinafter, therefore, is submitting this Motion for Leave
to Review under the relevant provisions of NEPRA Act read with the
NEPRA (Review Procedure) Regulations, 2009 against the impugned

orders (“Motion”).

IMPUGNED ORDER

Following are impugned (jointly and severally),

a. Determination in the subject matter;
b. Consequential grant of the Generation License; and
c. The Second tier Authorization.

GROUNDS FOR THE REVIEW MOTION

There is a consistent approach of NEPRA that the Review Petition should
bring such facts in the knowledge of the Authority those were either not

considered earlier or were not in the knowledge of the parties. FESCO




10.

11.

12.

FESCOQ's MOTION FOR LEAVE TO REVIEW
Against the Authority's Orders dated 11.04.2022

submits this Motion, inter alia, before or have been wrongly relied or

referred to on the Impugned Orders.

There are sufficient grounds, those are given below and shall be enlarged
during hearing/ proceedings, for Review that may modify the Impugned

Order.

Legal Grounds

The Authority has considered that GEPL plans and supplying the electricity
to CTML as the Bulk Power Consumer (“BPC”) through cables located on
the private property owned by the BPC. The Authority also observed and
discussed the definitions of “BPC” and “Distribution” as appearing in the
NEPRA Act. Doing that, in sub-para (vii) of para (C) of the Impugned
Determination, the Authority concluded that the facilities to be used for
delivery of the electric power to above BPC are located on private property... and
will be owned, operated, managed and controlled by the BPC therefore the supply
of power to CTML by GEPL does not constitute a distribution activity under the
NEPRA Act and Distribution Licence will not be required by the company. The
above observation is seconds the submission of FESCO that the entire object
of the activity is that CTML should own, operate, manage and control a
generation facility for its owﬁ use and thé;efore the CTML Wc;uld not revquire
the generation license. Otherwise, the generation of power frdn1 oﬁ;facility
(GEPL) and ité S;Ie & supply to the other entity (CTML) essentially is an
activity which include the “distribution”. Therefore, the determination and

findings of the Authority are incorrect on plane reading of the NEPRA Act.

There is no cavil that renewable energy has its own impacts on consumer
mix and environmental standards. The observation of the Authority that
generation mix is skewed towards the thermal power plants (licensed by
NEPRA itself) or value of RE energy is of no independent value in the
present case where FESCO is a purchaser of the energy from national grid

while the energy to be generated under this proposal, as observed by
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NEPRA, is on a private property and cannot be effective against the

national energy mix.

The vital question for the Authority’s determination was the impact of this
(or such) arrangement on the system as a whole. The proposal has the
technical, financial and legal impacts. As noted above, the proposed RE
generation facility will not be benefiting the national grid and will be out of
the purview of the Distribution Code. On the other hand, FESCO for all
times will have to keep the load demand of the CTML in consideration and
has to procure power accordingly. The in/ out without prior notice may lead
to safety issues, system instability etc. while affecting the overall sale of
energy (from the national grid) to the consumers. It shall cause increase for
the consumer who are the buyer from the national grid alone. As such, there
is an element of discrimination among the classes of consumers and shifting
of the cost to such consumers. These aspects, in prima facie, have lost the
regulatory capture of NEPRA despite specific submission/ comments {)y the

CPPA.

In sub-para (v) of para (D) of the Impugned Determination, the Authority
has observed noted that “relevant regulations in this regard are still under
formation”. There are even no rules on the issues relevant for the
determination. The law is settled that the exercise of discretion must be
structured according to the law (Act) and the Rules. It is also important to
submit that the subordinate legislation (Regulation) may not be used to take
over or replace the Rules. Otherwise, on proper interpretation of the law, it
may amount to excessive subordinate legislation offending the objective

parameters for powers to make the Regulations.

In sub-para (vi) of para (D) of the Impugned Determination, the Authority
has referred to Section 21 of the NEPRA Act which is to be read in line with
Sections 22 & 23 of the NEPRA Act - and in this case the amendments made
to the NEPRA Act in 2018 shall have no force/ application due to the
provisions of Section 50 of the NEPRA Act after the amendment (“Post

Amendment NEPRA Act”).
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Section 22 of the NEPRA Act requires that where a BPC intends to stop the
purchase of power from the Distribution Company, it shall give three years
advance notice and shall pay the amount of cross subsidy for uneconomic
services. Even the Post Amendment NEPRA Act require the notice; though,
for a period of one year and without payment of the amount of cross
subsidy. In this case, FESCO has not received any notice of stoppage from
the CTML who has been declared as the BPC by NEPRA in the Impugned

Determination.

This is more significant in this case where the BPC had two connections/
facilities in (what it calls know as) “one premises”. The BPC (as noted above)
has two connections of 4.7 MW and 4.9 MW sanctioned loads whereas the
proposed generation facility is of 3.451 MWp (which as per NEPRA
amounts to 7% of the sanctioned load). Moreover, it is based on an around
8 hours availability of the solar. Thus, the BPC shall be dependent on
FESCO and will not terminate the supply rather will have another
independent source. The determination has failed to consider the legal and
financial impacts of this proposal (and on other such proposals). Though
immaterial, but for sake of record, it is also apprised that the Impugned
Determination is also unclear that will the proposed facility be on roof-top

facility or otherwise.

In sub-para (x) of para (D) of the Impugned Determination, the Authority
has noted three comments of the stakeholders, including CPPA & FESCO.
The questions noted by the Authority are related to (i) misuse of tariff, (ii)
exclusivity, and (iii) non-service of the notice required under Section 22 of
the NEPRA Act. As submitted before, the comments of CPPA as to the
impact of such arrangement on the recovery of the pool purchase price
(mix-generation) is not considered except holding that the “...the Authority
considers that due to the current structure of the tariff the observation of CPPAGL
and FESCO carries significance, however, at the same time it is worth considering

that GEPL will only be supplying a very small fraction (7.00%) of the sanctioned
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load with can be attributed to its natural growth meaning there will not be any

adverse impact on the base line consumption pattern of CTML from the utility”.

In addition to submissions in para. 16 above, it is pointed that neither the
application nor in any other comments, CTML suggest of any “natural
growth” inload demand; rather, it is uncertain that the proposed facility will
be used to supply power to any particular Unit (I or II) or will be an
additional facility and there will be no impact on FESCO’s existing sale

status. Moreover, in that case, the matter lies with CTML and not GEPL.

Even otherwise, the threshold of 7% noted by the Authority may not be
applicable in any other case of such a proposal when the threshold is
different. The determination, humbly submitting, must not be based on a
particular factual arena of a case rather should be based on law and

principle and doctrine of necessity may not be applied.

The assumption of “natural growth” by NEPRA favours FESCO'’s position
that the CTML is intending to have the independent facility to circumvent

the otherwise due increase/ change in consumer category to B-4.

The impact of this vague submission on part of the CTML (through GEPL)
is that the Authority has observed in sub-para xi of para (D) of the
Impugned Determination that “...CTML has confirmed that it will continue to
maintain its supply from FESCO therefore the question of notice period does not
arise”. Unilateral variation in load and obtaining / entering into a contract
for the supply for another source is not permissible under the law -
notwithstanding the omission of the Proviso clause of Section 21 (b),

NEPRA Act through the Post Amendment NEPRA Act.

The submissions made in Para 15 above are reiterated to submit that the
determination of NEPRA (in sub-para xi of para (D) of the Impugned
Determination) with regard to Section 22 of the NEPRA Act is without

taking into account the complete submissions of FESCO.
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FESCO has made a detailed presentation, followed by the written
submissions, on its renewal of license application and believes that the
impact of the Islamabad High Court judgment is not until the “validity of
the license period” alone. The Authority’s kind attention is guided to the
provisions of the NEPRA Act, Post Amendment NEPRA Act, Islamabad
High Court judgment and the ground realities and facts those still surround
the otherwise volatile power market with least regulatory control. Further,
the attention is invited to the fact that even the Post Amendment NEPRA
Act does not make it mandatory to take away the exclusivity but it is in
discretion of the NEPRA to make decision in appropriate cases under
structured exercise of discretion for which Rules are still to be notified by

the Federal Government.

Factual Grounds for Review Motion
It is contented that this facility will be on grid system whereas it provides
for an isolated distribution facility through underground cables from the

Generation resource to the consumer point of supply.

Details regarding interconnection arrangement are vague as it simply says
that Power generated will be supply to different units of CI'ML which is

inconsistence with application for supply to Unit-I in Unit-11.

The 2" tier authorization has been allowed for CTML whereas the case
involved two connection holders/ consumers of FESCO who both fall under
the definition of the BPCs —i.e.,, CTML Unit-I (4.78 MW) and CTML Unit-II
(4.90 MW). The application and licence portray CTML as a single consumer
having load requirement of around 9.65 MW. Such Consumer should have

the connection of Category B-4 and single connection at the site.

There is no appropriation of generation to Unit — I and Unit — Il which both

are fed through independent feeders of FESCO.

Unlike NEPRA’s assumption of the natural growth in the load demand

there is no such contention/ claim on record. Even the single line diagram
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failed to pin point the point of installation, its nature (solar form, roof top
etc.) feeder lines, panel room, feeders and the location of Units on basis of
the units or composite CTML as single premises. Therefore, but without

conceding the legal submissions, Authority is requested to reconsider.

Other Grounds for Review Motion
The Determination has not taken in to the consideration that what could be
the impact of the Impugned Orders on the cross subsidization that is to

prevail in all events.

To continue, there is an essential financial impact on the Petitioner who has
to pay the Power Purchase Price inclusive of the ‘Fixed Charges’. The power
plants were made available under different power policies of the
government of Pakistan to ensure provision of the power that admittedly is
far better now. This regime, is an unignorably hurdle in the direct purchase
of power by the consumer from a generation unit which is not selling to the

national grid.

PRAYER

It is therefore, humbly submitted that this Motion for Leave to Review be graced

with acceptance and the Generation License granted vide Impugned Orders be

cancelled; the second-tier authorization be withdrawn and the application of Grid

Edge Private Limited be declared not-maintainable as well as incomplete and

rejected.

It is prayed that pending decision of the Review Motion, the operation of

Impugned Order may please be kept suspended. Any other relief that it is deemed

necessary for equitable and legal disposal of the Review may also be granted.
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Certificate:

It is certified that, in understanding of FESCO, this Review Motion are on sufficient
grounds those shall result in modification and withdrawal of impugned Deterniination.

Moreover, the requirements stipulated in the application laws are complied with to the best
of knowledge and belief.

] ?_‘_:é, A

- -

Director (Legal & Labour)
Faisalabad Electric Supply Company Limited

Director (Legal & Lebour)
FESCO, Faisaiabad
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